Carolyn Rodriguez v. Fidel H. Rodriguez : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1989
Carolyn Rodriguez v. Fidel H. Rodriguez : Brief of
Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
David R. Hamilton; Farr, Kaufman, Hamilton, Phillips; Attorney for Respondent.
Brent A. Bohman; Attorney for Appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Rodriguez v. Rodriguez, No. 890492 (Utah Court of Appeals, 1989).
https://digitalcommons.law.byu.edu/byu_ca1/2098
UTAH COURT OF APPEALS 
BRIEF 
UTAH 
DOCUMENT 
K F U 
50 
i^ KET NO. WW?. - 0 4 
IN THE UTAH COURT OF APPEALS 
CAROLYN RODRIGUEZ, ] 
Plaintiff/Respondent, ] 
vs. ] 
FIDEL H. RODRIGUEZ, ] 
Defendant/Appellant. ] 
Appellant No. 890492-CA 
) Priority No. /4 
BRIEF OF APPELLANT 
Appeal from a Decree of Divorce rendered by the Honorable 
Judge Douglas L. Cornaby in the Second District Court of Davis 
County, State of Utah. 
DAVID R. HAMILTON 
Attorney for Plaintiff/Respondent 
FARR, KAUFMAN, HAMILTON, PHILLIPS 
205 - 26th Street, #34 
Ogden, Utah 84401 
BRENT A. BOHMAN 
Attorney for Defendant/ 
Appellant 
863 N. Maple Tree Crt., #624 
Salt Lake City, UT 84116. 
IN THE UTAH COURT OF APPEALS 
CAROLYN RODRIGUEZ, 
Plaintiff/Respondent, 
vs. 
FIDEL H. RODRIGUEZ, 
Defendant/Appellant. 
Appellant No. 890492-CA 
Priority No. 
BRIEF OF APPELLANT 
Appeal from a Decree of Divorce rendered by the Honorable 
Judge Douglas L. Cornaby in the Second District Court of Davis 
County, State of Utah. 
DAVID R. HAMILTON 
Attorney for Plaintiff/Respondent 
FARR, KAUFMAN, HAMILTON, PHILLIPS 
205 - 26th Street, #34 
Ogden, Utah 84401 
BRENT A. BOHMAN 
Attorney for Defendant/ 
Appellant 
863 N. Maple Tree Crt., #624 
Salt Lake City, UT 84116 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES ii 
JURISDICTION AND NATURE 1 
ISSUE ON APPEAL 1 
STATEMENT OF THE CASE 2 
STATEMENT OF THE FACTS 2 
SUMMARY OF ARGUMENT 3 
ARGUMENT 4 
CONCLUSION 7 
CERTIFICATE OF MAILING 7 
i 
TABLE OF AUTHORITIES 
CASES 
Canning v. Canning, 
744 P.2d 325 (Utah App. 1987) 
Davis v. Davis, 
749 P.2d 647 (Utah 1988) 
Eastman v. Eastman, 
558 P.2d 514 (Utah 1976) 
Harding v. Harding, 
488 P.2d 308 (Utah 1971) 
Watson v. Watson, 
561 P.2d 1072 (Utah 1977) 
ii 
IN THE UTAH COURT OF APPEALS 
CAROLYN RODRIGUEZ, 
Plaintiff/Respondent, ] 
vs. ] 
FIDEL H. RODRIGUEZ, 
Defendant/Appellant. ] 
i Appellant No. 890492-CA 
Jurisdiction and Nature of Proceeding 
This is an appeal from the entry of a Decree of Divorce 
rendered by the Honorable Judge Douglas L. Cornaby in the Second 
District Court of Davis County, State of Utah. Jurisdiction to 
hear the above titled appeal is conferred upon the Utah Court of 
Appeals pursuant to the Utah Code Ann. 78-2-2. 
Issue on Appeal 
Did the Court abuse its discretion in awarding alimony for 
life or until remarriage where (a) Plaintiff only requested alimony 
for five years, and (b) the evidence presented did not address 
Plaintiff's long term earning potential? 
1 
Statement of the Case 
On March 30, 1989, the trial of this matter was heard by the 
Honorable Douglas L. Cornaby of the Second Judicial District Court 
in and for Davis County, State of Utah. During the trial, 
Plaintiff, a professional hair stylist, requested from the Judge 
alimony in the amount of $300.00 per month for five years, in part 
due to the efforts needed to establish a sufficient full time 
clientele at a hair salon. Following the trial, and 
notwithstanding Plaintiff's specific alimony request, the Court 
granted alimony to Plaintiff for life or until remarriage. The 
Notice of Appeal was filed within thirty days of the entry of 
Judgment. 
Statement of the Facts 
Plaintiff and Defendant were married on June 17, 1967 in 
Essex, England. (Tp. 17). Subsequently, Plaintiff and Defendant 
moved to the United States and Plaintiff became a United States 
citizen. (Tp. 18). Two children were born as issue of the 
marriage. The oldest child was emancipated at the time of trial 
and the youngest child's eighteenth birthday was approximately two 
months from the date of trial. 
During the 22 year marriage, Plaintiff worked nearly 1/2 of 
that time. (Tp. 19). From 1977 through 1984, Plaintiff was 
2 
employed with First Security Bank, initially as a teller and later 
as a clerk in its Loan Department, (Tp. 19-20). Thereafter, and 
through the time of trial, Plaintiff was self employed as a hair 
stylist operating out of the party's marital home. (Tp. 21). 
According to Plaintiff's testimony, after deducting expenses, 
Plaintiff netted approximately $1,400.00. (Tp. 25) from her 
business. At the time of the divorce, the parties stipulated that 
Defendant earned $3,035.00 per month as a federal employee working 
at Hill Air Force Base. (Tp. 37). 
Plaintiff further testified that once the house was sold, she 
would be required to operate her business out of a salon. (Tp. 33). 
Consequently, Plaintiff feared a loss of existing clientele and was 
uncertain as to how much time would be required until she could 
operate full time in the new salon. (Tp. 34-44). 
Following her testimony regarding her concerns and her present 
income, Plaintiff requested the Court to grant her $300.00 per 
month in alimony for a period of five years. Notwithstanding that 
request, Plaintiff was granted alimony for life or until remarriage 
(Tp. 44). 
Summary of Argument 
At the trial of this action, Plaintiff, a professional hair 
stylist operating out of the marital home, testified that she was 
3 
presently earning approximately $1,400.00 per month from her 
business. Additionally, Plaintiff testified that upon the sale of 
the marital home she would be required to operate out of a hair 
styling salon and that she may lose some of her clientele as a 
result of that move. Moreover, Plaintiff was unsure how long it 
would take until she could operate on a full time basis five days 
a week. In part as a result of these concerns, Plaintiff requested 
the trial court to grant her alimony in the amount of $300.00 per 
month for five years. 
Argument 
Divorce proceedings are conducted pursuant to the equitable 
powers of the court. Eastman v. Eastman, 558 P.2d 514 (Utah 1976). 
Unlike legal proceedings, therefore, an appellate court may review 
the evidence, make his own findings, and substitute its judgment 
for that of the trial court when it is in the interest of justice 
to do so. Harding v. Harding, 488 P.2d 308 (Utah 1971). 
Although on appeal, findings, judgments, and decrees of the 
trial court are favored, when it appears that the court failed to 
correctly apply principles of law or equity, that the evidence 
preponderates against the findings, or that the judgment has so 
failed to do equity that it manifests a clear abuse of discretion, 
the appellant court should take appropriate corrective actions. 
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Watson v. Watson, 561 P.2d 1072 (Utah 1977). In the present 
instance it is evident that the Court abused its discretion for two 
reasons. First, under Utah law trial courts are required to 
consider the following factors in determining an award of child 
support: (1) the financial condition and needs of the parties 
seeking alimony; (2) the party's ability to produce a sufficient 
income for him or herself; and (3) the ability of the other party 
to provide such support. Davis v. Davis, 749 P.2d 647 (Utah 1988). 
Absent evidence with respect to each of these factors, an award of 
permanent alimony is an abuse of discretion. Canning v. Canning, 
744 P.2d 325 (Utah App. 1987). 
Here, Plaintiff testified with respect to her present 
condition and needs and with respect to the ability of the 
Defendant to provide support. The record, however, is entirely 
lacking in any evidence regarding Plaintiff's ability to provide 
for herself. More specifically, Plaintiff testified regarding her 
present income as a professional hairstylist operating out of the 
party's marital home. Further, Plaintiff testified that once the 
home is sold she might incur additional expenses by being compelled 
to operate out of a salon and will likely suffer a loss in 
clientele as a result of moving to a salon. 
No evidence was offered, however, as to what Plaintiff could 
reasonably expect to earn working as a full time hairstylist in a 
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salon in light of her skills, experience and abilities. In short, 
Plaintiff only testified to her present income and needs and to 
certain short term factors which might impact upon the same. 
Absolutely no evidence was presented as to her long term ability 
to provide for her own needs. Absence such as showing, the Court's 
alimony award constitutes a manifest abusive discretion. Id. 
Second, it is well accepted that the parties to a divorce may 
enter into an agreement regarding the distribution of property of 
the marital state and what amount of alimony, if any, a spouse is 
to receive upon the divorce. Thus, it is axiomatic a party 
otherwise entitled to an award of alimony may voluntarily waive her 
right to receive the same, and absent extenuating circumstances, 
such a waiver should be accepted by the Court. 
In the present instance, Plaintiff made a definite and 
specific request for alimony in the amount of $300.00 per month for 
five years and supported that request by giving testimony regarding 
her present income and certain short term factors which may affect 
her income. In granting alimony in excess of Plaintiff's request, 
the Court thereby substituted its will for that of the Plaintiff. 
By awarding alimony in excess of her request, the Court therefore, 
abused its discretion and its alimony award should be reduced to 
that amount requested by the Plaintiff or as otherwise supported 
by the record. 
6 
Conclusion 
At the trial of this action Plaintiff requested alimony in the 
amount of $300.00 per month for five years and supported that 
request with e vidence of her present income and certain factor 
which might impact that income. Notwithstanding Plaintiff's 
specific request, the Court granted Plaintiff alimony in the amount 
of $300.00 per month for life or until remarriage. By so doing, 
the Court has engaged in a manifest abuse of its discretion and the 
alimony award should be reduced appropriately. 
DATED this IJ day of April, 1990. 
/ 
CERTIFICATE OF SERVICE 
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1 A 760 East 2,000 North in Layton. 
2 Q At the time you filed this action for divorce, 
3 you had been a Davis County resident for at least three 
4 months before that; is that right? 
5 A Yes. 
6 Q And you and — 
7 THE COURT: Just a minute* I'm not looking at you. 
8 You have to answer outloud enough that everybody in this 
9 courtroom can hear you. 
10 THE WITNESS: Yes. 
11 THE COURT: So what was the answer to the question* 
12 THE WITNESS: wYes." 
13 Q (By Mr. Hamilton) Carolyn, you and Fidel were 
14 married on June 17, 1967, in Essex, England; is that 
15 correct? 
16 A That's correct. 
17 Q In fact, you're a native of England? 
18 A Yes. 
19 Q And you married Mr. Rodriguez and came to this 
20 country? 
21 A Yes. 
22 Q You and Fidel have had two children born as 
23 issue of the marriage? 
24 A Yes. 
25 Q Your daughter who is 20 now? 
nnikin ^yrirkpn Cnurt Rpnnrtpr 
A Almost 21* 
Q And your son Jaime who was born on June 30, 
1971? 
A Yes. 
5 | Q And he'll turn 18 on June 30 of this year; is 
6 that right? 
7 A He'll turn 18, yes. 
8 Q And he's currently in school at Layton High? 
9 A He is. 
10 Q And you believe you're the fit and proper 
11 person to have his care, custody and control? 
12 A Yes, I do. 
13 Q You've alleged in the complaint that you and 
14 Fidel have irreconcilable differences. That's true, is 
15 it not? 
16 A Yes, it is. 
17 Q And, in fact, the underlying basis for your 
18 allegation for filing the divorce is with regards to the 
19 stress that's been created because of problems in the 
20 marriage? 
21 A That's true. 
22 Q And, in fact, there have been difficulties 
23 associated with extra marital affairs on the part of 
24 Mr. Rodriguez? 
25 A That's true. 
xown cTrickcn Court Reporter 18 
1 I Q And, in fact, you have become physically ill 
2 as well as emotionally upset because of the 
3 circumstances; is that true? 
4 A Yes. 
5 I Q And, in fact, you're under the care of a 
6 I physician right now with regards to a sexually 
7 transmitted malady; is that correct? 
8 A That's correct. 
9 Q And that you're contemplating filing a 
10 separate action against Mr. Rodriguez in connection with 
11 that problem? 
12 A Yes. 
13 I Q And you understand that's not before the Court 
14 today with regards to any potential claim on that issue; 
15 A Yes, I understand. 
16 Q Now, Carolyn, during the course of the 
n marriage, have you been employed during most of the 
18 time? 
19 A Approximately half of the time, seven and a 
20 half years at First Security, and the rest of the time 
21 on my own doing — 
22 Q You have to speak up just a little bit more. 
23 And I don't know if that chair can scoot in or not. 
24 It's bolted. 
25 THE COURT: I don't, either. 
sn Court Reporter 1 0 
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MR. HAMILTON: I think it can scoot in. 
MR. BOHMAN: Your Honor, I apologize. Could we 
have an admonishment to her for her to speak louder. 
THE COURT: That's what he's asking her. 
MR. BOHMAN: Okay. 
Q (By Mr. Hamilton) Carolyn, you said that you 
worked approximately half of the time during the 
marriage? 
A Yes. 
Q And that you worked — Let me ask this. 
Was that the most recent half or the most 
distant 
A 
Q 
half? 
The most recent half. 
And you indicated that you were employed at 
First Security Bank? 
A 
Q 
years? 
A 
Q 
A 
Q 
A 
Yes. 1 
And you worked there for approximately seven 
Seven and a half years, yes. 
And was that First Security Bank in Layton? 
Yes, it was. 
And what were your duties there? 
I spent a year as a teller, and the rest of 
the time was in the loan department as a clerk. 
Q All right. And while you were working at 
J\LLI\JJ Jsiovan cJtlckzn Court Reporter 
1 First Security Bank, what was tne nignest wage mat you 
ever earned? 
A 
Q 
$5.92 an hour. 
When did you separate your employment from 
First Security Bank? 
A 
Q 
A 
Q 
February — I think it was '85. 
Approximately 1985? 
Excuse me. '84. Excuse me. 
All right. 
And since you separated, your employment from 
First Security Bank, you've been employed, self-employee 
as a hair 
A 
Q 
business? 
A 
Q 
that has 
stylist; is that right? 
That's true. 
Now, where have you carried on the hairstylinc 
In the basement of my home. 
All right. And that's the home here in Laytor 
been mentioned as far as needed to be sold; is 
that right? 
A 
Q 
basement 
A 
Q 
Yes. 
And I take it, you have a salon in the 
of the home? 
Yes, I do. 
And so improvements were made upon the home tc 
create the salon; is that right? 
£.LLu J^ioum ^7Tic(i£.n Court Reporter 
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1 A Yes. 
2 Q And full-service type salon that you've had 
3 in-home since approximately 1984? 
4 A Yes. 
5 Q Now, I take it that you've established a 
6 clientele for yourself? 
7 A Yes, I have. 
8 Q And that clientele comes to your home, and yot 
9 provide the services to them there? 
10 A Yes, I do. 
11 Q And you provide all of the services of a hair 
12 stylist in terms of cuts and shampoos and rinses and 
13 permanents, et cetera? 
14 A Yes, that's true. 
15 Q And do you also sale retail products out of 
16 the home? 
17 A Yes, I do. 
18 Q And do you have a markup on that from what yov 
19 purchase it for? 
20 A It's approximately 50 percent markup. 
21 Q And Carolyn, could you give an approximation 
22 as to the amount of your total income that's related to 
23 retail sales? 
24 A I think it's about 12 percent. 
25 Q Okay. Approximately 12 to 15 percent, would 
KFIIH /S*To/iT« ^"Trinhm P.mirtRpr 
1 j that oe ran tu *>aj* 
2 A Uh-huh (affirmative). 
3 Q All right. 
4 Now, I'm going to show you what's been marked 
5 as Plaintiff's Exhibit Number 1, and you've got a copy 
6 of it right in front of you. And I'm going to hand this 
7 to the judge so he can see it. 
8 First of all, I'm going to ask you if this is 
9 a document that you caused to be prepared for this — 
10 actually for the pretrial on this matter; is that right:-
11 A Yes. 
12 Q And what — You're familiar with the document; 
13 is that right? 
14 A Yes. 
15 Q Counsel, you've got a copy, and if it's all 
16 right with the Court, I'm going to approach the bench, 
17 and for illustrative purposes discuss this with the 
18 plaintiff. 
19 Carolyn, this Exhibit Number 1 is a recounting 
20 of the income that you earned from November — the week 
21 of November 7 through the week of February 13 — pardon 
22 me — November 7, '88, through February 13 of 198S; is 
23 that right? 
24 A Yes. 
25 Q And specifically, if we were to add up the 
J\zLLij Jbxown cHickzn Court Reporter 2 3 
2 that's noted in the middle column; is that right? 
3 A Yes, that's right. 
4 Q And that averages out to about 475 a week? 
5 A Yes. 
6 I Q Do you think that that's a fair representative 
7 amount of income that you had been earning throughout 
8 the most recent period of time with the hair salon in 
9 your home? 
10 A Yes, it is. 
11 THE COURT: You're talking about gross? 
12 MR. HAMILTON: Gross. 
13 Q (By Mr. Hamilton) That's the gross dollars; 
14 correct? 
15 A Yes. 
16 THE COURT: I couldn't hear the answer. 
17 THE WITNESS: Yes. 
18 Q (By Mr. Hamilton) Now, Carolyn, during that 
19 same period of time, you incurred various expenses, did 
20 you not? 
21 A Yes, I did. 
22 Q And is it true that we have averaged out those 
23 expenses and that they — pardon me. We have 
24 extrapolated first the income at $475 a week gross, and 
25 that comes out to approximately $2,058 per month; is 
town crficks-n Court Reporter 24 
that right? 
2 A Yes. 
3 Q Now, I'm going to show you what's been marked 
4 as Plaintiff's Exhibit Number 3 which is a document 
5 I entitled "Plaintiff's Business Income/Expenses." You 
6 caused this to be prepared; is that true? 
7 A That's true. 
8 Q And again for illustrative purposes, we'll go 
9 through that with you at this time and approach the 
10 bench with Number 3. 
11 Counsel, you've got a copy of that. Pardon 
12 I the scratching on there, your Honor. 
13 Extrapolating out that 475 a week, you came uj 
14 with a $2,058 a month gross income; is that correct? 
15 A That's true. 
16 Q And, umm, during the same period of time that 
17 you figured out the 475 a week, you came up with 
18 historical expenses of approximately $654 per month; is 
19 that right? 
20 A That's true. 
21 Q That netted you $1,404; correct? 
22 A Yes. 
23 Q And, in fact, that $1400 was the calculation 
24 that was used to determine the amount of child support? 
25 A Y e s . 
J\LLLi) Jbiovjn cHlakLn Court Reporter 25 
1 Q All right. 
2 Nowf Carolyn, during the course of your havinc 
3 a salon in your home, you occasionally were paid by 
4 cash; is that right? 
5 A Yes. 
6 J Q And since the filing of the divorce, have you 
7 I been pretty scrupulous in making sure that all the 
8 entries or all the payments that you received were 
9 entered in on your sales figures? 
10 A Yes, I have. 
11 Q And all of the payments that you received in 
12 the period that's marked on Exhibit Number 1 is included 
13 therein; is that right? 
14 A That's true. 
15 Q In other words, there wasn't any money that 
16 was pocketed and not included in those figures? 
17 A No. No. 
18 Q Now, before the divorce action had been filed, 
19 J is it fair to say that sometimes cash receipts maybe 
20 were received there and not necessarily put on the 
21 books? 
22 A That's true. 
23 I Q And is it fair to say that both you and 
24 Mr. Rodriguez would sometimes access the cash receipts 
25 that would come in? 
En Court Reporter 
A That's true. 
Q In other words, if you needed $20 to go run 
down to the grocery store, either one of you might 
access that? 
A That's true. 
Q And, in fact, you both frequently or 
occasionally would do that? 
A Yes. 
Q All right. Now, Carolyn, without going 
through all of your historical sales records, would it 
be your testimony that the $1400 is a fair 
representation of your net income from the — from your 
services and sales of retail product from the home 
salon? 
A Yes. 
Q All right. 
Now, Carolyn, have you ever worked in a 
regular beauty salon that's not an in-home salon? 
A Not since I was an apprentice in England. 
Q So you carried out an apprentice program in 
England. That was obviously before you moved over here 
A It was a long time ago, yes. 
Q 20-some-odd years? 
A Yes. 
Q How much education? 
JZsxovem CTrlckzn Court Reporter 71 
1 A Well, in England, we have to go to school. 
2 Q You need to speak up. 
3 A We go through high school, but it's not the 
4 same here. We don't have a choice. And a three-year 
5 educational apprenticeship program. 
6 Q So, your hairstyling was a three-year program 
7 done on an apprenticeship basis that you completed in 
8 England? 
9 A Yes. 
10 Q 20-some-odd years ago? 
11 A. Yes. 
12 Q Any training beyond that? 
13 A Other than beauty things where I've gone to 
14 special schools and classes. 
15 Q And that's something you do on an ongoing 
16 basis; is that right? 
17 A Yes, that's true. 
18 Q Other than training in the beauty field, do 
19 you have any specific education or training? 
20 A No, I don't. 
21 Q All right. 
22 Now, there are probably some advantages is it 
23 fair to say in having a salon in your home? 
24 A Oh, yes. 
25 Q And is one of those advantages that you're 
n/.PC. (7? U>-£- r*\ _ _i 
able to k 
A 
Q 
A 
Q 
perhaps? 
A 
Q 
eep your overhead down somewhat? 1 
Yes. 
There's the initial investment, obviously? 
Yes. 
And that adds some value to the property 
That's true. 
Were there also some tax advantages for you 
and Mr. Rodriguez by having a business inside the home? 
A 
Q 
Yes, there was. 
And did you employ a C.P.A. or someone to 
prepare your taxes? 
A 
Q 
Yes, we did. 
And did that person utilize in the preparatior 
of the preparation of your taxes the operation of the 
business 
would owe 
A 
Q 
benefit f 
A 
Q 
you have 
that you' 
A 
in the home in calculating what obligation you 
to the State and federal government? 
Yes, he did. 
And both you and Mr. Rodriguez realized some 
rom that; is that correct? 
That's true. 
When you operate a salon out of your home, do 
— you pretty well have control over the hours 
re going to work; is that right? 
Yes, that's true. 
xoojn CTjlckLn Court Reporter 
oo 
1 Q Now, is it fair to say historically yourve 
2 worked a certain number of days per week? 
3 A Yes. 
4 Q And how many days per week have you been 
5 working? 
6 A I work four days a week. 
7 Q All right. And why is it that you work four 
8 rather than five or six days a week? 
9 A Well, I'd rather put in 10 or 12 hours a day, 
10. four days a week so that I can have that extra day, you 
11 know, to do the housework and cook and other things that 
12 I need to do. 
13 Q So that worked out successfully for you to 
14 maybe work four extended days? 
15 A Yes. 
16 Q And then to do your other things on the other 
17 days that you were required to do; right? 
18 A That's true. 
19 Q And did you have enough clientele that it was 
20 necessary for you to work five or six days a week and 
21 still work those same number of hours? 
22 A No. The clientele I have pretty much fills 
23 four days, and that's about it. 
24 Q And your scheduling is such that historically 
25 have you been able to pretty much been able to fill up 
D(dU IB xoujn cJrlckzn Court Reporter 30 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
four daj 
A 
0 
's a week? J 
Yes. 
And so you're pretty busy from when you open 
until when you finally decide that you're going to stop I 
for the 
A 
Q 
A 
Q 
sold? 
A 
Q 
A 
Q 
not goii 
home? 
A 
Q 
of a ha 
A 
Q 
another 
A 
Q 
day? 
Most of the time, yes. 
On those four days a week? 
Yes. 
Now, you understand that the home is to be 
Yes, I do. 
And you've agreed to that? 
Yes. 
So you know that as soon as it's sold, you're 
rig to be able to carry on a business within the 
Yes, I understand that. 
And do you still want to carry on the business 
ir stylist? 
Yes, I do. 
And that's going to require you to find 
location obviously? 
Right. 
And have you made, inquiry in the community 
about what kind of arrangements can be made to rent a 
pn Cnurt Rpnnrter 
booth? I think that's the terminology is Dootn rentai; 
is that right? 
A Yes, that's true. And I have made inquiries. 
Q What is your understanding for making those 
inquiries as to the range of price that you will 
encounter to rent a booth? 
A In the Layton area, the three shops that I 
have been asked to go work at, two of them are $18 a da> 
and one is 25. The ones that are $18 a day do not 
provide the services. You know, I'd have to provide my 
own actual —my own shampoos that sit on the shampoo 
vault and cleaning. 
Q So there are disadvantages to the shops that 
are going to charge you $18? 
A Yes. 
Q And there are advantages to the salon that's 
going to charge you a little bit more, in fact, $25 a 
day? 
A Also, I understand that the $25 a day one if 
you don't want to go in that day, he won't charge you. 
Whereas the $18, you have to pay it whether you're there 
or not. 
Q So what you're saying — Let me see if this is 
what you're saying. 
The salon that you would pay $25 a day, you 
ntun n P .n i i r t R o n n r t o r O *> 
1 I pay for the day you use itf 
2 A Yes. 
3 Q And the others you pay $18 a day whether you 
4 use it or not? 
5 A Yes. 
6 Q So is it your desire, then, to establish — 
7 reestablish your business at the salon that you'll pay 
8 $25 a day for? 
9 A That's true. 
10 Q And what's the name of that salon? 
11 A Salon Fifth Avenue. 
12 Q And that salon is located in Layton? 
13 A Yes. 
14 Q In fact, it's located directly across the 
15 street from Shopco; is that true? 
16 A That's true. 
17 Q And who is the owner and proprietor of that 
18 business? 
19 A Casey Halls. 
20 Q And is there a manager of the business? 
21 A Judy Burton. 
22 Q Judy is here in court today; is that right? 
23 A Yes. Yes. 
24 Q Now, if you are going to rent that booth from 
25 the Fifth Avenue Salon and it's going to cost you $25 a 
xoivn errickzn Court Reporter 33 
day, how many days a week are you going to rent bpauc* 
A I would still like to keep it on the four days 
because it's cheaper for me to work 10 or 12 hours a da} 
and pay $100 a week rather than less hours and another 
$25 a day. 
Q So what you're saying you're anticipating it's 
going to cost $100 a week to rent a booth at Fifth 
Avenue Salon? 
A Yes, that's right. 
Q Now, the Fifth Avenue Salon is going to supply 
you some amenities; is that right? 
A That's true. 
Q They're going to supply towels? 
A Yes. 
Q And they're going to supply the cleaning? 
A Yes. 
Q They do not supply your supplies; is that 
correct? 
A No. No. 
Q Now, you have made a calculation, have you 
not, as to what the supplies are going to cost you, and 
you have indicated — 
If I could, your Honor, just to lead a little 
bit. 
— that those supplies are going to run you 
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2 A Yes. 
3 Q Excuse me, your Honor. 
4 With that in mind, Carolyn, pursuant to the 
5 exhibit, you've made a cal- — Before I do that, let me 
6 ask you this. 
7 Will you still have the ability to sell retail 
8 from your booth rental? 
9 A Yes, I will; but it won't be at 50 percent. 
10 Q You're going to need to speak up because 
11 everyone's not going to be able to hear you. 
12 A Okay. I will be able to sell retail, but I 
13 won't make the profit on it that I have been. 
14 Q You have a markup of 50 percent. What you're 
15 saying you won't have that same markup? 
16 A No. I would get maybe 10 percent and Mr. Hal] 
17 will get the 40 percent. 
18 Q All right. Based upon that in preparation of 
19 this exhibit, you've made some adjustments in what you 
20 think you might be able to earn; is that correct? 
21 A Yes. 
22 Q And before I get to the bottom line on that, 
23 let me also direct this question to you. 
24 You don't know if you move to another locatior 
25 from your home to the Fifth Avenue Salon if all of your 
town CTjlcfiLn Court Reporter 3 5 
1 J clientele is going to follow; is that right? 
2 A That's true. 
3 Q And is it fair to say that you can expect that 
4 perhaps some won't? 
5 A I think so, yes. 
6 Q But you just don't know? 
7 A No. 
8 Q And you really don't know exactly how much 
9 you're going to be making at the new salon; is that 
10 right? 
11 A No, I don't. 
12 J Q Other than the fact that on your retail sales 
13 you're going to be getting a 10 percent override versus 
14 the 50 percent that you have been utilizing? 
15 A That's true. 
16 Q And with that in mind, you've prepared this 
17 exhibit and indicate that rather than having $1400 per 
18 month that your income would be reduced significantly. 
19 Is that fair to say? 
20 A That's true. 
21 j Q And now, have you been — Strike that. 
22 Now, Carolyn, while you've been employed for 
23 yourself, you haven't built up any sort of retirement 
24 interest; is that right? 
25 A That's right. 
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Q 
Mr. Rodri 
mentioned 
A 
Q 
I take it 
of time? 
A 
Q 
Air Force 
correct? 
A 
Q 
And you've heard the assets that you and 
guez have accumulated, and there was nothing 
in there about I.R.A.'s? 
No. 
You did work at the bank for seven years, and 
Social Security was held out for that period 
That's true. 
Umm, Mr. Rodriguez has been employed at Hill 
Base during the last several years; is that 
That's true. 
Has he been a government employee during the 
entire time that you and he have been married? 
A 
Q 
Atto 
' MR. 
counsel a 
Yes, he has. 
Excuse me for just a moment, your Honor. 
(Discussion helf off the record between 
rney Hamilton and Attorney Bohman.) 
HAMILTON: Your Honor, to save a moment, 
nd I would stipulate that the defendant's 
income from Hill Air Force Base is $3,035 per month 
gross. 
THE 
Q 
COURT: Okay. Thank you. 
(By Mr. Hamilton) Pursuant to that 
stipulation, your Honor, I'm going to offer Plaintiff's 
<YJL «--..- M:.L-. r*~..* n~~~_4~-
1 Exhibit 7 which is a copy of a "Leave and Earnings 
2 Statement" from last October of the defendant. 
3 Now, Carolyn, during the course of the 
4 marriage, I take it that your income that you earned 
5 from your salon, and I'm only talking the last four or 
6 five years, and Mr. Rodriguez's income were both 
7 utilized to maintain the family; is that right? 
8 A That's true. 
9 Q And that there were certain — Or were there 
10 certain defined purposes for your income and his income* 
11 A Yes, there were. 
12 Q And what did they represent? 
13 A His income paid the house payment, the 
14 groceries, the utilities and then the things he had 
15 deducted from his check for insurances, you know, 
16 retirement, things like that. 
17 And mine paid for — quite awhile paid for the 
18 boat payment, my Visa that I had had for a long time 
19 'when I worked at First Security and his Visa. And at 
20 the credit union, I paid the line of credit and, umm, 
21 then any, like, clothes that the family needed whether 
22 it was charged or cash. 
23 Q So both the incomes went in, and they took 
24 care of the expenses and the extras and everything else 
25 that the marriage relationship had established? 
<V„n„ fc U:.C r^^..^ r>^^«^4^. 
1 A Yes, that's true. 
2 Q Is that basically true? Okay. 
3 And Mr. Rodriguez obviously didn't save a lot 
4 of money; is that right? 
5 A No. 
6 Q And you basically spent what you and he 
7 brought in? 
8 A That's true. 
9 Q And you've acquired various items of personal 
10 property including some, I guess we could label as 
11 luxury items? 
12 A Yes. 
13 Q Jewelry and furs and quite a few guns; is that 
14 right? 
15 A That's true. 
16 Q And, umm, there wasn't a single source of 
17 money, an inheritance that came in to fund the 
18 acquisition of those items; is that right? 
19 A I have never inherited money, no. 
20 Q You inherited the gifts that we talked about? 
21 A Yes; from my mother. 
22 I Q Now, Carolyn, realizing that you will be 
23 | hopefully at some point in time out of the home as soon 
24 | as it can get sold, at least up until this time the 
25 I mortgages are going to have to be satisfied; is that 
correct? 
That's true. 
Q And you have been making the mortgage payments 
on a temporary basis? 
A Yes, I have. 
Q And that's been with the benefit of the child 
support payment that Mr. Rodriguez has been paying to. 
you; correct? 
A Yes, it is. 
Q And his obligation to pay support for Jaime, 
will end the end — or in June; is that right? 
A That's right. 
Q Jaime is going to turn 18. 
THE COURT: Are the parties anticipating that he 
pay for the month of June or not? 
MR. HAMILTON: I assume so. The birthday is on the 
very last day of June. 
THE COURT: Okay. 
Q (By Mr. Hamilton) With that in mind, Carolyn, 
do you — are you asking the Court that if, in fact, the 
home is not sold prior to the time that your support 
obligation terminates that there be some division of the 
payment of the expenses for the mortgage on the 
property? 
A Yes, I am. 
ZLLLU !& n Cs\\\r\ Rpnnrter 
1 Q And is it true that what you're suggesting to 
2 the Court is an appropriate resolution to divide the 
3 obligation 50-50 until it's sold after the support 
4 obligation ends? 
5 A Yes. 
6 THE COURT: How much is the first mortgage payment: 
7 THE WITNESS: $672 a month. 
8 Q (By Mr. Hamilton) And what's the second? 
9 A I don't know. I don't have the records. He 
10 has them. 
11 THE COURT: Why don't you tell me just for 
12 interest's sake. 
13 MR. BOHMAN: The second mortgage is slightly over 
14 $5,000, but — 
15 THE COURT: I mean the monthly statement. 
16 MR. RODRIGUEZ: $67. I'm making those right now. 
17 THE COURT: $67 a month. 
18 MR. HAMILTON: On the second. 
19 THE COURT: That's what you said, a month? 
20 MR. RODRIGUEZ: 66.98 a month. 
21 Q (By Mr. Hamilton) Carolyn, assuming that the 
22 home gets sold, you're going to have to find a new place 
23 to live. And is it your understanding that both the 
24 children are going to continue to live with you? 
25 A Yes, they are. 
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Q Even after Jaime's 18, he's going to continue 
to live with you; is that right? 
A Yes. 
Q And have you looked around the area for 
housing? 
A Just looking through the newspaper at the 
classifieds, yes, I have. 
Q And pursuant to that, have you determined what 
range that you might have to pay for rent? 
A Between 350 and 400 a month. 
Q All right. I'm going to show you what's been 
mark as Plaintiff's Exhibit 4 which is a document 
entitled "Plaintiff's Anticipated Living Expenses." 
This is something that you and I worked on and prepared 
for today's trial; is that right? 
A That's right. 
Q And you are familiar with it; is that right? 
A Yes. 
MR. HAMILTON: Counsel, you have a copy. For 
illustrative purposes, I'm going to present it to the 
Court. Plaintiff's Exhibit Number 4. 
Q (By Mr. Hamilton) Carolyn, I'm not going to 
go down each one of the items listed on your expense 
sheet, but I am going to ask you if I were to go through 
each one of these items, with regards to rent, 
ci/ rr rz?_ M. r 
utilities, et cetera, what your expenses would be are 
the figures that have been noted on this exhibit; is 
that right? 
A Yes. 
Q Now, one thing, and there's an astrick and a 
note at the bottom "Taxes not included." Is any 
calculations for taxes; is that right? 
A That's right. 
Q And there's also a notation on this document 
that you're estimating that they be about $250 a month; 
is that right? 
A I think so. 
Q And that's just an estimate, is it not? 
A Yes; just an estimate. 
Q Now, before you relied upon the fact that 
Mr. Rodriguez had had taxes withheld from his paycheck; 
is that right? 
A That's right. 
Q And also you had the deduction from operating 
a business within the home? 
A Yes. 
Q Now, in addition to the monthly expenses which 
total approximately $1400, there's also some debt 
service, and these are the debts that you agreed to pay. 
Now, are these dollar amounts, the monthly payments, 
loarn c^7riak.fLn Court Rpnnrtpr A O 
that you would be required to make? 
A Yes, they are. 
Q And they had added up to $300, just about 
$320? 
A Yes. 
Q That would put your expenses at approximately 
$1700 a month? 
A Yes. 
Q And you would be seriously in the hole, so to 
speak, with those expenses and the income that you're 
uncertain exactly what you'll be doing from your 
operation at the new salon? 
A Yes, that's true. 
Q Based upon those several concerns and also the 
fact that Mr. Rodriguez made — makes a considerable 
amount more than you and the style of living that you 
and he have become used to, are you asking the Court to 
make you an award of alimony? 
A Yes, I am. 
Q And what is the amount that you think is 
reasonable to compensate you for alimony and for what 
period of time? 
A $300 for five years. 
Q Okay. 
Do you have any other source of income, 
-Hint, 
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3 THE COURT: The Court will make the following findings 
4 and decision: 
5 First, that the plaintiff was an actual and bona 
6 fide resident of Davis County for at least three months prior 
7 to the filing of this action having been filed on 
8 October 27th, 1988; that plaintiff and defendant are husband 
9 and wife having married on June 17th, 1967, in Essex County, 
10 England. 
11 Two children have been born issue of the marriage 
12 one of who is still a minor, that minor being Jaime 
13 Christopher Rodriguez, born June 30th, 1971. That 
14 irreconcilable differences have arisen between the parties 
15 making the continuation of the marriage impossible. 
16 For this reason, the Court will grant a divorce to 
17 the plaintiff and against the defendant which may become 
18 final on entry. 
19 - The Court accepts the stipulation of the parties 
20 for the purposes of this ruling. There was one matter that I 
21 didn't think was testified to by defendant but was going to 
22 be, and that had to do with the defendant's ring which the 
23 I Court's entering the value of $500 which was stated by his 
24 | counsel is what they were going to represent. And then that 
25 | would show the total personal property being awarded to the 
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plaintiff in the amount of $26,241, and the amount being 
awarded to the defendant husband in the amount of $25,075. 
Now, just for making — I think this is the kind of 
case where the property ought to be divided appropriately 
even between the parties in a long-term marriage. We're 
talking about not quite 22 years. We're talking about it 
will be 22 years in a couple three months. And I recognize 
as I make the decisions I make in this case, too, that we 
work on a basis that when children are 18 years old, they are 
going to be on their own. As a matter of fact, in reality, 
we live in a world where they're not. Just because they are 
able to be on their own legally, we don't open the door as 
parents and give them a boot and tell them to make out for 
themselves. 
As a practical matter, the plaintiff is going to 
have the care, custody and control of the minor child under 
the stipulation of the reasonable visitation to the 
defendant, but the plaintiff as a practical matter is going 
to go on supporting those children, that is, until they are 
out of the home. And that's not something I'm going to aware 
child support beyond that which has been agreed on by the 
parties, but it certainly is going to be a factor that I'm 
going to understand and take into consideration as I make the 
rulings I do. 
The child support which we're saying is $462 per 
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have agreed that each of the parties ought to be awarded 
one-half of that. And the defendant, of course, is asking 
for an equalization of that from the amount difference 
between the property they receive and the debts that they 
have to pay, and that's a reasonable solution to the Court. 
So I haven't tried to figure what the amount is. I suppose 
we just as well do it while we're at it. 
If one were to equalize those figures, each party 
would receive $19,653. That would mean the difference, then, 
in the sale of the house then that the defendant would 
receive $2,638 more than the defendant — or more than the 
plaintiff would receive, and that will be the order of the 
court. 
MR. HAMILTON: Is that $2,638? 
THE COURT: Yes. 2,638. 
Now, the biggest single element the parties have 
spent their time on here is to educate the Court about the 
beauty salon business and how much it's going — how much the 
plaintiff is going to earn or isn't going to earn. The gross 
income before taxes for the plaintiff is $3,159 — for the 
defendant 3,159. The claimed gross for nine months as 
proposed by the defendant looks like it was $2,074 per month 
for the plaintiff. That's before actual expenses, however. 
Expenses that are not equivalent when you look at the 
plaintiff's income, and those are, of course, the costs of 
Certified Shorthand Reporters 
sale. The difference between those two figured is that the 
plaintiff has estimated that when you take those into 
consideration, the fact that she'll be moving, that she'll 
have a $25 a day booth rental and other supplies of $400 a 
month, that she would have about $970 net income per month 
from that business. 
Defendant, on the other hand, is claiming that that 
certainly is not proper, that she'll have around — her 
expenses and her supplies will be 350 instead of 400 that she 
estimates and that her income and net income would not be 
much difference than what it is right now of $1400 or even 
more than that because he's claiming it's about 1600, 
something like that. 
And I don't think these differences make that — 
these make that much difference. What it shows is that the 
plaintiff — or the defendant is going to make considerably 
more after a 22-year marriage and that certainly is one of 
the determinations for alimony. It's a long-term marriage, 
almost the lifetime commitment for most people. 
She is entitled to alimony, and the Court's going 
to award a $300 month alimony that won't begin until July of 
1989, and the reason not beginning until then, of course, is 
of the child support before and because hopefully they're 
going to have their house sold by then which may be really 
some question as to whether it will be done by then or not. 
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MR. HAMILTON: I only had one question, and that was 
with regard to the alimony. Was there — 
THE COURT: There is no cutoff date. Of course, it 
terminates on remarriage. 
MR. HAMILTON: Certainly. 
THE COURT: Or living with another person or death. 
MR. HAMILTON: Thank you, your Honor. 
THE COURT: Who is going to draw the papers? 
MR. HAMILTON: I will. 
THE COURT: That's all. Thank you. 
Now, Counsel, you handed me a lot of exhibits that 
were not admitted. Can I propose that they be considered 
admitted because I certainly used those to calculate? 
MR. HAMILTON: I think so. 
THE COURT: We'll show that we entered Plaintiff's 
Exhibit Numbers 1, 3, 4, 5, 6 and 7. 
(Whereupon, Plaintiff's Exhibits 1, 3, 4, 5, 6 and 
7 were admitted.) 
THE COURT: Court will be in recess. 
(Whereupon, the court proceedings were concluded.) 
* * * * * 
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